
Construction activity and market outlook    1

During his leadership campaign, 
Boris Johnson effectively committed 
to enforce a no-deal Brexit to avoid 
further delay, but without resolving the 
determination of most MPs to prevent 
this. This leaves a high possibility of 
an autumn election, if not a second 
referendum. Regardless of the eventual 
outcome, the Brexit fallout has produced 
political, and by extension, economic 
stagnation. IHS/Markit PMI survey 
results for July indicate that business 
activity was close to stagnation in June, 
and private sector output contracted 
by 0.1%. This mirrors other reports 
indicating that business investment is 
expected to continue to fall during 2019, 
as companies put decisions on hold 
and divert resources to contingency 
planning against a no-deal Brexit. 
According to DTI figures, investment in 
the UK by overseas companies fell by 
14% in 2018-2019. UK GDP did grow 
by 0.5% in Q1 2019, having slowed to 
0.2% in the previous quarter. However, 
according to the Bank of England, this 
figure was boosted by the extent of 
stockpiling against a March EU exit. 
The forecast is for GDP to flatline in Q2. 
April’s GDP figure represented a 0.4% 
fall. Treasury-compiled data forecasts 
GDP of 1.4% in 2019 (the same as in 
2018), 1.5% in 2020 and around 1.7% 
in subsequent years. The increase in 
house prices has slowed to 1.4% in the 
year to date. 

All of this is playing out in the context of 
a global backdrop of sluggish economic 
markets. The recent G20 summit had 
encouraging signs of improvement 
in US/China trade relations, but both 
countries’ economies remain relatively 
weak. China’s economy is growing at its 
slowest rate since the 1990s. Difficulties 
continue across Europe, notably in 
Germany, Spain and Italy.

Fear of a no-deal Brexit derives from 
its potential for increased input costs, 

labour capacity issues and procurement 
delays. The Bank of England has 
stated that trade tariffs will come into 
effect, and companies should prepare 
for this. Construction output rose by 
0.4% in the three months to April 
2019, predominately due to repair and 
maintenance work. New work showed 
modest growth, mainly driven by 
infrastructure and new public housing. 
In other sectors, projects are taking 
longer to come to market. Some notable 
architects have expressed pessimism 
over future pipelines. In recent months, 
several high-profile construction 
companies have reported financial 
difficulties. The Shaylor Group and 
Dawnus both entered administration. 
British Steel, a major supplier to the 
construction industry, collapsed. Based 
upon 4 July figures, the sterling is 
almost at the lowest it has been this 
year at €1.11 and $1.26.

CPI eased to 2.0% in May, down from 
2.1% in April, and is now in line with 
long-term government targets. This may 
ease the risk of an interest rate rise later 
this year. The rate remains at 0.75%. 
According to Treasury data, CPI may 
even out to 1.9% through 2019 and stay 
around this level for a few years. Other 
forecasters predict increases to 3.0% 
by 2021. 

Forecasts are generally for a continued 
slowdown rather than a full-blown 
recession. Our UK TPI forecasts 
continue to assume a no-deal EU 
exit will be avoided, circumventing 
a negative jolt to the economy. Our 
analysis is flat construction growth 
this year and next, before increased 
growth from 2021. Our TPI forecasts 
broadly stay in line with CPI forecasts, 
with a UK-wide TPI of 2.4% this year, 
progressively rising to 3.0% in 2023. We 
have made slight upward adjustments 
at the start of the forecast period to 
reflect input cost pressures.
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Materials and
commodities costs: 
Overall, the trend on input 
price inflation remains 
upward. The BCIS Materials 
Cost Index grew 3.6% 
in the year to April 2019, 
compared with 3.0% the 
previous month. It remains 
to be seen if the collapse 
of British Steel will have a 
significant impact on steel 
prices. 

Inflation:
CPI is now at 2.0%, down 
from 2.1% in April, in line 
with long-term government 
targets. [ONS] This may 
ease the risk of a near-term 
interest rate rise above the 
current 0.75%. [Bank of 
England]

Insolvencies:
Construction-related 
compulsory liquidations 
fell in Q1 2019, by 10.0%. 
[ONS] However, this 
data pre-dates several 
recent headline company 
collapses.

Labour costs:
The unemployment rate 
continues to fall and is now 
3.8%, the lowest rate since 
December 1974. Employment 
in construction rose by 2.0% 
in Q4 2018. Average weekly 
earnings in construction 
increased by 4.1% in Q1 
2019, above the rate for the 
wider economy of 3.3%. 

GDP:
UK GDP grew by 0.5% in 
Q1 2019, having slowed 
to 0.2% in the previous 
quarter. Data for April, 
however, showed a 0.4% 
fall. [ONS]
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ONS data indicates that the total 
volume of construction output rose 
by 1.0% in Q1 2019. The total of new 
work remained unchanged. Slight falls 
in the quarter were recorded in private 
housing (-1.0%) and the commercial 
sector (-5.0%), with the remaining 
sectors increasing in output between 
2.0% and 6.0%. Over the year, private 
commercial fell by 8.0%. Public housing 
and infrastructure were the strongest 
sectors, increasing by 19.0% and 11.0% 
respectively. There is a strong body 
of opinion that construction output will 
be quite flat during 2019 and 2020, 
with some recovery thereafter driven 
by the scaling up of planned long-term 
infrastructure projects. CPA forecasts 
are for a 0.4% fall this year, before a 
1.4% growth through 2020. 

Tender price inflation is quite volatile, 
and highly sensitive to region, project 
size, procurement route and sector. 
There are clear input cost pressures, 
with a real term increase in materials 
and labour, and constraints on the 
availability of resource. Margins are 
being suppressed to enable contractors 
to stay competitive. One must ask 
whether this tension between increasing 
input costs and suppressed margin 
is sustainable in the long term. Given 
recent financial reports from several 
major contractors, organisations are 
raising questions around the financial 
health of potential supply chain 
partners and the risks of sub-economic 
tendering.

Our view is that construction levels will 
remain muted until there is some level 
of clarity over Brexit. For these reasons, 
we are predicting TPI to generally stay 
just above CPI forecasts over the next 
few years.

According to Experian, most UK 
regions have recorded some growth 
in output in the past quarter. The 
Greater Manchester region remains 
buoyant and London continues to 
be relatively strong, singularly, in 
the commercial sector where some 
substantial pre-let agreements have 
kept this market going, in contrast to 
other regions. There is no appetite for 
speculative commercial development. 
In Scotland the general sentiment 
among contractors that we surveyed 
is of above-average levels of market 
activity, although there are few major 
projects in the pipeline. Most activity is 
public sector-based. The contractor pool 
has also contracted quite significantly 
in recent months with some notable 
contractors scaling back their presence 
in the region. In the South West, there 
is evidence of increased trade pricing 
as Hinkley Point C draws in supplies 
and there are local hot spots of activity 
around Oxford, Exeter and Cardiff. Steel 
prices have increased in London. Imports 
are attracting a risk-based premium. 

Residential continues to be prominent, 
notably social housing, which is 
benefiting from the removal of the local 
authority borrowing cap and a positive 
political will. Infrastructure has seen 
steady growth. Retail is quite flat, with 
retail sales falling 0.5% in May. The 
focus is on refreshing and re-planning 
existing stock to maximise return rather 
than in developing new centres. Leisure 
remains quiet. Private commercial is 
expected to recover around 2022. 

Projects are experiencing lengthy 
delays due to pressures on viability. 
Organisations initially respond to Brexit 
by advance ordering materials, but care 
needs to be taken to ensure that all 
necessary contractual mechanisms are 
in place to secure ownership title.

Contractors continue to advocate for 
two-stage procurement. Some tier 
one contractors are also expressing a 
preference for construction management  
so that they have a greater control over 
the supply chain. There is evidence 
of more frequent use of single-stage 
tendering on smaller contracts. 

We are seeing increasing capacity in 
the supply chain. Contractors, however, 
remain very selective as to what they 
tender for. Some larger contractors 
have been divesting their companies of 
non-core businesses. Careful attention 
should be given to the amount of risk 
that may be being pushed down the 
supply chain. 

Region 2019 2020 2021 2022 2023
East Anglia 1.4 1.5 1.8 2.0 2.0
East Midlands 2.4 2.4 2.5 2.5 2.5
West Midlands 2.4 2.4 2.5 2.7 3.0
North East 1.6 1.8 2.1 2.2 2.3
Yorkshire and Humber 2.4 2.4 2.5 2.5 2.5
North West 2.6 2.7 2.9 2.9 3.0
Northern Ireland 1.2 1.5 2.0 2.0 2.1
Scotland 2.9 2.8 2.9 2.8 3.0
Central London 2.9 2.7 3.4 3.6 4.0
South East 2.7 2.8 2.8 2.9 3.0
South West 2.5 2.5 2.5 3.2 3.4
Wales 1.5 1.5 1.7 2.1 2.1
UK weighted average 2.4 2.4 2.7 2.9 3.0

Our forecast provides guidance on the general level of tender price inflation, based on major and medium-sized projects 
across all sectors of the market. Project-specific commercial factors can have a significant impact on the level of pricing 
- size of scheme, attractiveness of scheme (eg complexity, location, risk, etc), procurement route (eg single-stage, two-
stage, negotiated) and keenness of tenderers (eg local market dynamics, workloads, hot spots, realisable margins, etc).

UK tender price inflation by region (%) 
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June 2019 saw the introduction of 
Technology and Construction Solicitors 
Association (TeCSA), a low-value 
dispute (LVD) adjudication service, 
the first of several nominating bodies’ 
response to the growing concerns in 
the industry that adjudication is no 
longer appropriate for LVDs. This article 
discusses the benefits of its introduction 
and the impact this, and similar 
schemes, may have on adjudication 
going forward. 

Now that more than twenty years have 
passed since adjudication became a 
legal right in relation to construction 
contracts in the UK, it is probably 
considered trite to provide the reasons 
for adjudication and the intentions 
of parliament in introducing the 
Construction Act, and the amendments 
thereto. However, the Act, together with 
the Scheme for Construction Contracts 
which supplements it, has long provided 
a mechanism for disputing parties to 
have their differences determined in a 
simplified and cost-effective manner - or 
has it?

The statistics show that adjudication has 
generally been a success. However, 
in more recent years, what were once 
quiet murmurings have escalated into 

louder complaints that adjudication has 
become something far removed from the 
simplified, streamlined and inexpensive 
approach envisaged by parliament. With 
a growing involvement of lawyers and 
experts, the costs of adjudication are 
increasing, and parties have begun to 
become disillusioned with the process 
of adjudication and consider it to be no 
more than ‘litigation lite’. 

This, in turn, has triggered a series 
of consultations, spearheaded by the 
government’s Department for Business, 
Energy and Industrial Strategy (BEIS), 
aimed at examining whether the costs of 
adjudication are now so high that they 
are impacting on its use.

The conclusion of BEIS’ consultation 
has not yet been reached and, therefore, 
to what extent BEIS may intervene in 
the future to make adjudication more 
accessible for parties involved in LVDs 
remains to be seen. However, it does 
appear that the BEIS welcomes industry 
initiatives that aim to develop a simple, 
Construction Act-compliant, adjudication 
timetable and procedure for LVDs.

Nominating bodies such as the 
RICS, CIC and TeCSA have clearly 
taken notice by developing their own 

streamlined procedure for low-value 
adjudications, and it appears that 
TeCSA has stolen the march, being the 
first to introduce its low-value dispute 
adjudication service (LVDAS).

How does it work?
The service is aimed at claims for 
liquidated amounts (ie specified 
sums) of up to £100,000 (excluding 
VAT and interest). Such claims cap 
adjudicators’ fees, with the maximum 
fee being £5,000 (excluding VAT) for 
claims between £75,001 and £100,000, 
reducing on a sliding scale to a cap of 
£2,000 for claims of £10,000 and below. 

It will apply to disputes under 
construction contracts which fall 
under the Construction Act, or to 
disputes under contracts which contain 
adjudication rules equivalent to those 
under the Construction Act. 

The intention is that by providing a cap 
on adjudicators’ fees, the amount of time 
an adjudicator can spend determining 
the matter will be limited. 

Other than a cap on fees, the rules 
remain the same as the existing TeCSA 
adjudication rules. 

A new dawn for adjudication?
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Initial reaction
Adjudication is considered a rough 
justice system and parties are fully 
aware of the risk that it presents. It is 
also an idiosyncrasy of adjudication 
that each party bears their own costs 
as opposed to the traditional rule in 
litigation that costs follow the event 
(ie the loser pays). These two factors 
combined mean that costs are often 
the predominant consideration of most 
parties contemplating adjudication.

Any step to reduce such costs is, 
therefore, a step in the right direction as 
parties can at least have some certainty 
with regards to the adjudicators’ fees. 
The rules do not extend to capping or 
providing any limitation on each party’s 
own costs of representation. However, 
the inference is that limiting the amount 
of time an adjudicator will spend 
reviewing submissions should hopefully 
limit the length of submissions, which 
should in turn reduce party costs without 
the need for defined rules. 

The TeCSA low-value service appears 
to be relatively flexible in nature. 
Adjudicators are seemingly offered a 
wide discretion in providing appropriate 
directions with a view to limiting costs, 
while the door is always left open for 
the adjudicator to dispense with the 
low-value scheme if it is considered 
inappropriate for the claim. This is a 
sensible approach, particularly during its 
six-month pilot phase. 

Is it open to abuse? 
Those who operate in adjudication 
circles will know that success in 
adjudication can be as much about 
strategy as it is about the merits of the 
case. Therefore, what impact might 
the introduction of such low-value 
procedures have on parties’ claims 
strategy?

Firstly, value and complexity are not 
necessarily intrinsically linked. This 
is plainly understood by TeCSA, as it 
leaves the door open for reallocating the 
adjudication to its standard rules, should 
it be considered that the dispute’s 
complexity means it is to be given 
greater consideration by the adjudicator. 

Some may, however, slip through the 
net and the decision of one seemingly 
straightforward claim may establish 
principles that have far-reaching 
consequences across the rest of the 
contractor’s account. Consequently, 

this may present a danger of it being a 
system which is open to abuse. 

For example, those familiar with 
adjudication will know that the definition 
of a dispute is relatively wide, leaving 
opportunity for parties to manipulate the 
scope of the dispute to their own benefit. 
So, could a party intentionally aggregate 
their claim into a series of smaller claims 
for each to fall within the threshold of the 
low-value rules, in the hope that it may 
increase the chances of success for a 
relatively weak claim simply as a result 
of it being subject to limited scrutiny? 

Secondly, claims often require specialist 
quantum, delay or technical input to 
demonstrate the cause and effect 
of the issues in dispute, regardless 
of its limited quantum value. A party 
may, therefore, feel aggrieved that an 
adjudicator simply won’t have the time 
to properly consider the content of an 
expert’s report. This is just one example 
of why a party may seek to inflate 
the amount in dispute with a view to 
avoiding the low-value procedure. 

The TeCSA rules do provide the 
adjudicator with enough discretion to 
resign if it feels the claim is not suitable 
for the low-value rules. The onus, 
however, is on the adjudicator to spot 
these issues or rely on the opposing 
party to draw their attention to such.

Discussion points
On a prima facie basis, these low-
cost procedures are to be celebrated 
and welcomed. Nevertheless, it is 
still prudent to consider the possible 
criticisms of such procedures.  

Is limiting adjudicators’ fees enough of a 
change to create the necessary shift in 
mentality?

Experience suggests that adjudicator 
fees are not necessarily the main 

source of concern for cost-conscious 
parties. It is commonly understood 
that adjudicators have the discretion 
to allocate their costs as part of their 
decision and award, whereas each party 
bears their own costs of representation 
and expert opinion. 

This is a major concern for parties 
embroiled in lower-value disputes, 
because regardless of the perceived 
strength of their case, they may not 
have deep enough pockets to fund their 
representation, which has the worrying 
undertones of a lack of access to justice. 

It could, therefore, be argued that 
more should be done to help parties 
reduce their own cost burdens. For 
example, could adjudicators be given 
greater jurisdiction by a way of defined 
rules to limit the number and length of 
submissions? 

The TeCSA guidance note for users of 
the service does acknowledge this by 
stating: “...users can expect adjudicators 
to be quite robust in limiting the number 
and length of submissions made.”

However, it stops short of providing 
prescribed rules and states that: 
“adjudicators will continue to comply 
with the TeCSA guidance in terms of 
the quality of their decisions and will be 
expected to follow the rules of natural 
justice, in the ordinary way.”

It appears that there are no defined 
limits on submissions. However, this 
may be an ideal which is difficult to 
make a reality without the support 
of statutory rules. To that end, an 
adjudicator’s valiant attempts to limit 
submissions is open to challenge 
and may only serve to add to parties’ 
uncertainty as to the enforceability of an 
adjudicator’s decision due to aggrieved 
parties crying foul that any imposed 
limits are equivalent to a breach of 
natural justice.

Claim value Fee cap 

Up to £10,000 £2,000

£10,001 to £25,000 £2,500

£25,001 to £50,000 £3,500

£50,001 to £75,000 £4,500

£75,001 to £100,000 £5,000

The values of the amount being claimed and 
the adjudicators’ fee caps 
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What else could 
possibly be done?
Considering adjudication as ‘litigation 
lite’ may not be a bad idea, which 
may in turn provide some answers. 
After all, it is a quasi-judicial process 
with an overriding objective of dealing 
with cases at a proportionate cost, 
similar to that which underpins the civil 
procedure rules (CPR) in litigation. It 
would, therefore, make sense to draw 
parallels where possible from the CPR 
and the track allocation system it uses 
to manage costs effectively and provide 
adjudicators with a framework of rules to 
operate within. 

Could this go even further? Is it time for 
recovery of adjudication costs to mirror 
litigation and ‘follow the event’?

As we know, the Construction Act is 
silent on who should be liable for the 
costs of an adjudication, so the starting 
point is that each party bears its own 
costs. This is subject to any agreement 
otherwise, which can only be made in 
writing after the notice of adjudication is 
served. 

To many, this is seen as one of the 
benefits of adjudication as it avoids any 
risk of being saddled with significant 
legal costs of an overly exuberant 
party. This is supported by the fact that 
written agreements to bear the other 
side’s costs are a rarity. On the other 
hand, it is more likely to be a result of 
the entrenched behaviours which have 
already manifested themselves at this 
stage. 

We do not see how a traditional 
approach to the recovery of costs 
would be a deterrent to commencing 
adjudication or, even if it is for some, 

how that can outweigh the benefit it 
would provide to those believing they 
have a strong case, yet are unwilling to 
swallow the costs. Furthermore, there 
would be much less of an argument that 
cost implications are a restriction on 
access to justice. 

These are all questions that are unlikely 
to be answered by nominating bodies, 
and are merely points for discussion and 
any significant change is likely to rely on 
legislative intervention. TeCSA and other 
nominating bodies should, therefore, be 
applauded for their efforts in developing 
such services. 

Conclusion
We look forward to seeing the impact 
LVD systems have on adjudication 
and consider this to be the first step in 
remedying some of the inherent issues 
which seem to be restricting the benefits 
parliament intended. Their success relies 
on the adjudicator properly policing the 
use of such services and avoiding any 
abuse of a well-intentioned system.  

Such schemes could be an excellent 
potential entry route for the next 
generation of adjudicators, allowing new 
blood into the circuit and ensuring the 
expertise of adjudicators stays aligned 
with developments in the industry. In 
turn, low-value services may be able to 
establish feeder panels for the already 
established panels that are used for 
higher-value disputes. 

It remains to be seen whether this is a 
step that will only aggravate an already 
exploited system, or whether it is the 
perfect antidote to bring adjudication 
back to being what it should be. This 
can only be answered with the benefit 
of time and, as we know from the past 
twenty years, one good intention can 
often lead to something very different. 
We look forward to witnessing, and 
being a part of, the development of 
adjudication for the better.  
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