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We are in highly unusual political times. 
The Prime Minister’s concerted attempts 
to fast track an EU withdrawal bill 
through parliament prior to 31 October 
are coming up against parliament’s 
equally determined efforts to shut out 
the possibility of a no-deal exit, and 
the impact is being felt far beyond 
Westminster. Whatever happens over 
the remainder of this month, an imminent 
election is almost certain and a second 
referendum cannot be totally discounted. 
Brexit will continue to dominate the 
political landscape for many months to 
come, whether through an agreed EU 
extension or through the commencement 
of a post-deal transition period allowing 
for our detailed trading arrangements to 
be constructed up until December 2020, 
after which we might still face a no-
deal exit if negotiations fail. Prolonged 
political and economic stagnation is a 
danger to our construction industry.
With no immediate end to this 
uncertainty in sight, output continues to 
be suppressed as both investment and 
demand remain weak. One indicator of 
construction activity, the IHS Markit/CIPS 
UK Construction Total Activity Index, fell 
by almost 4.0% in September, its second 
fastest rate since 2009. Residential, 
commercial and infrastructure sectors 
were all said to be affected. UK GDP 
fell by 0.2% in Q2 2019, having grown 
by 0.5% in the first quarter of the 
year. Manufacturing output was the 
hardest hit. The Bank of England is 
forecasting a 0.2% increase in GDP in 
Q3, thus avoiding a technical recession; 
however, long-term GDP forecasts have 
softened slightly. Treasury-compiled 
data forecasts GDP of 1.3% in 2019, 
1.2% in 2020 and then 1.7% thereafter 
to 2023. One consequence of this may 
be a reduction in inflationary pressures. 
According to the ONS, house price 
growth is now at its slowest for seven 
years. Sterling is currently around $1.23 
and €1.13, representing falls of 19.0% 
and 17.0% respectively since 2016.
The global economy is similarly weak. 
The Bank of England estimates that 
global growth will be 3.0% this year and 
3.25% next year, but in September the 

US Fed cut interest rates for only the 
second time since 2008 and pumped 
additional money into the financial 
system. The US trade wars are predicted 
to produce a slowdown over the next few 
years. In Europe, the eurozone economy 
is also slowing, prompting the ECB to 
introduce their own stimulus measures.
In the UK construction industry, output 
decreased by 0.8% in the quarter-to-
quarter series to July 2019, mainly 
due to a fall in repair and maintenance 
work, although it did increase in July. 
New orders in Q2 2019 fell by 13.3%. 
The danger is that a harsh Brexit will 
have the biggest impact on UK-based 
manufacturing, which will in turn affect 
construction.
Future growth (ie post-2020) is very 
much infrastructure-dependent, but this 
is highly politically sensitive. HS2 is 
being reviewed following some high-
profile procurement difficulties and as 
budget and programme increases. 
Viability appraisals generally are being 
placed under scrutiny. Speculative 
commercial work remains slow, and 
residential-led projects are stalling, 
notably in London. Generally, contractor 
insolvency remains a key risk. 
Contractors are generally consolidating 
turnover and managing ongoing 
materials price increases.
CPI was 1.7% in August 2019, down 
from 2.1% in July 2019. Forecasts are 
for this to stay around the bank’s 2.0% 
target over the next few years. Interest 
rates remain unchanged at 0.75%. 
Future interest rate adjustments are 
highly Brexit-dependent. 
As previously, forecasts generally reflect 
a continued slowdown rather than a 
full-blown recession. Consequently, 
our UK TPI forecasts reflect flat 
construction growth this year and next, 
before increased growth from 2021. Our 
TPI forecasts are slightly above CPI, 
with a UK-wide TPI of 2.5% this year, 
progressively rising to 3.0% in 2023. We 
have made slight upward adjustments at 
the start of the forecast period to reflect 
input cost pressures.
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Materials and
commodities costs: 
Input prices remain on 
an upward trajectory. The 
BCIS Materials Cost Index 
grew 0.7% in Q2 2019, 
representing an annual 
growth rate of 2.5%. 
[BCIS]

Inflation:
The CPI 12-month rate 
was 1.7% in August 2019, 
down from 2.1% in July 
2019, therefore below the 
long-term government 
target. [ONS] Interest 
rates remain unchanged at 
0.75%. [Bank of England]

Insolvencies:
Construction-related 
compulsory liquidations 
in the UK fell by 14.0% 
in the second quarter 
of 2019, compared with 
the first quarter, and by 
9.0% on an annual basis. 
[ONS] 

Labour costs:
The unemployment rate is 
unchanged in the quarter 
at 3.8%; the lowest rate 
since December 1974. 
Construction employment 
rose by 1.0%. Average 
weekly earnings increased 
by 3.8% in Q2 2019. [ONS]

GDP:
UK GDP fell by 0.2% in 
Q2 2019, having grown 
by 0.5% in the first quarter 
of the year. Data shows a 
sharp fall in manufacturing 
output. Nominal GDP 
increased by 0.4% in Q2 
2019, down from 0.9% in 
Q1 2019. [ONS]
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Annual UK tender price inflation (%)
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Construction output figures recently 
reported by the ONS showed a 
decrease of 0.8% in Q2 2019, driven 
predominately by a fall in repair and 
maintenance work, although new work 
was also down. Public non-housing 
and private new housing fell by 6.2% 
and 0.5% respectively, but this was 
mostly offset by an increase in public 
new housing of 6.8%. The value of 
total construction new orders is now 
at its lowest level since 2013, and it is 
difficult to believe that this is not at least 
in part the product of continuing Brexit 
uncertainty. Previously, we reported 
the direction of travel showing output 
being quite flat during 2019 and 2020, 
with some recovery thereafter driven 

by the scaling up of planned long-term 
infrastructure projects, giving us a 1.4% 
growth through 2020. This remains our 
working assumption. 

Tender price inflation continues to be 
quite volatile. In general, building costs 
are rising faster than tender prices. 
There is evidence that ‘early works’ 
trades are seeing increased competitive 
pricing; later trades are still under 
pressure. Mechanical and electrical 
services are increasing at a relatively 
high rate. 

As in our last report, large projects (ie 
greater than £50 million) are seeing 
prices in line or above TPI due to risk 
pricing issues and more restricted supply 
chains. At the smaller end of the scale 
price inflation appears influenced by 
the volume of work and the size of the 
contractor pool. We are seeing evidence 
of fierce local bidding on smaller-scale 

projects. Single-stage tendering is on 
an upward trend, but this needs to be 
considered in conjunction with project 
risk profiles. 

In the last quarter we have evidenced 
comparatively higher cost movements in 
the London and South East region, which 
appears to be the product of specific 
factors pertaining to the procurement of 
larger developments. Other regions have 
generally experienced smaller or no 
movement.

We have seen further evidence this 
quarter that the unstable political 
situation is continuing to suppress 
output. London, along with the North 
West, is generating the highest rate of 
contract awards. Speculative commercial 
work, however, remains slow and 
residential-led projects are stalling 
as viability appraisals come under 
scrutiny. This is most notable in London. 
Individual regions are experiencing 
different inflation drivers. In the South 
West, the market is being driven by 
residential demand, particularly in build-
to-rent, and by the Hinckley Point C 
project. In the North West, the market 
is strongly residential-led. Northern 
Ireland and Scotland are currently highly 
dependent upon public sector investment 
and are exposed to local companies 
and labour moving away to seek larger 
project opportunities elsewhere. Much 
is hanging on major infrastructure 
programmes such as HS2 delivering a 
boost over the next few years. However, 
with the recent sweep of budget 
overspend and programme delays 
reported, the risk always remains that 
these types of schemes may be called 
in by the government or are greatly 
reduced in scale. Much will also ride on 
the public sector spending commitments 
that may come out of manifesto pledges 
for an early general election. Generally, 
contractor insolvency remains a key risk.

Our view remains that construction levels 
will be muted until there is some level of 
clarity over Brexit. For reasons related 
to input cost and risk pressures, we 
are predicting TPI to generally stay just 
above CPI forecasts over the next few 
years.

Region 2019 2020 2021 2022 2023

East Anglia 1.6 1.6 1.8 2.0 2.0

East Midlands 2.4 2.4 2.5 2.5 2.5

West Midlands 2.4 2.4 2.5 2.7 3.0

North East 1.6 1.8 2.1 2.2 2.3

Yorkshire and Humber 2.4 2.4 2.5 2.5 2.5

North West 2.8 2.9 2.8 2.9 3.0

Northern Ireland 1.5 1.5 2.0 2.0 2.1

Scotland 2.9 2.8 2.9 2.8 3.0

Central London 2.9 2.7 3.4 3.6 4.0

South East 2.9 2.7 2.8 2.9 3.0

South West 2.5 2.5 2.5 3.2 3.4

Wales 1.5 1.5 1.7 2.1 2.1

UK weighted average 2.5 2.4 2.7 2.9 3.0

Our forecast provides guidance on the general level of tender price inflation, based on major and medium-sized projects 
across all sectors of the market. Project-specific commercial factors can have a significant impact on the level of pricing 
- size of scheme, attractiveness of scheme (eg complexity, location, risk, etc), procurement route (eg single-stage, two-
stage, negotiated) and keenness of tenderers (eg local market dynamics, workloads, hot spots, realisable margins, etc).

UK tender price inflation by region (%) 
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This article considers whether the use 
of design and build in the procurement 
of any project, regardless of its size, 
complexity and duration, is taking 
the concept too far from its original 
intentions, enticing contractors to 
take on injudicious levels of risk and 
creating a gap between the benefits 
that a client expects to receive and 
the value that is actually delivered. 
We shall discuss the current trends 
in use of design and build. We shall 
consider contractual matters and then 
seek to offer suggestions as to how the 
process can be made more effective.

The NBS National Construction 
Contracts and Law Report 2018 noted 
that around 41.0% of contracts are 
procured using design and build, and 
that this was on a rapid upward trend, 
having increased significantly since 
2012. Further, the report suggested 
that design and build-based projects 
had, over this period, increased in size 
and complexity as well as in number. 
This is certainly our experience at 
Currie & Brown.

Benefits and value
Design and build procurement works 
on the basis that the main contracting 
party undertakes responsibility for 
both the design and construction of 
a project for an agreed fixed price. 
The sophistication of the employer’s 
requirements will vary by project, but 
the core principle of the contractor 
as the single point of contractual 
responsibility for delivering what the 
client wants remains the same. The 
expectation is of greater cost certainty, 
with less risk of disputes, faster and 
more reliable programmes and a 
guaranteed level of quality. It follows 
that the contractor will take ownership 
of a larger extent of a project’s risk 
than would be expected under a 
traditional lump sum alternative. The 
table sets out the differences of risk 
apportionment that might typically be 
seen between the two contract forms.

A typical risk allocation for traditional versus 
design and build contracts

The design and build contract –
how can the process be more effective?

Traditional Design and build

Planning issues and conditions Client Client

Site issues Client Contractor

Errors in contract documents Client Contractor

Ground conditions Client Contractor

Services diversions Client Client

Working constraints during construction Contractor Contractor

Availability of labour and materials Contractor Contractor

Increased costs post-tender Contractor Contractor

Production of design information Client Contractor

Design co-ordination Client Contractor

Matters outside the control of the contractor Client Client
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The question is whether these benefits 
are always fully realised as projects 
become larger and more complex.

The concept of design and build started 
out as a quick and easy way to procure 
industrial sheds. It was set up for simple 
and standardised designs for buildings 
such as B1 offices, warehouses, 
manufacturing facilities, residential 
buildings and schools. It is certainly 
a long way from that now, and is now 
used on hospitals, civil engineering and 
refurbishment projects. The danger is 
that the genuine benefits that design 
and build offers are not being fully 
realised because the process is not 
being fine-tuned to accommodate 
the extra challenges that arise with 
increasing complexity. The following 
recent high-profile case study is a good 
example.

HS2
This issue was brought into focus 
this year when it was reported that 
parts of the HS2 development faced 
procurement difficulties.

The contractor procurement process 
for the £435 million new-build station 
development at Curzon Street in 
Birmingham had to be halted because 
prospective tenderers were concerned 
that the commissioning authority was 
asking tenderers to take on too much 
risk.

The project was intended to be awarded 
to a single, main contractor on a design 
and build basis, using an OJEU-
compliant process. This process had to 
be stopped and overhauled following 
this adverse reaction from the tendering 
market. HS2 themselves admitted that 
it was asking tenderers to take on too 
much risk.

It is not clear what the tenderers’ specific 
objections were, but it is understood that 
concerns included the time and effort 
required to respond to a tender of this 
scale, particularly given the inherent 
risks of fixing cost and programme.

HS2 immediately responded positively 
and instigated a process to re-engage 
with the market in order to find a better 
balance in the risk allocated to both 
parties, before launching a revised 
strategy reflecting the market feedback. 
Their revised strategy, which is 
currently being rolled out, incorporated, 
among other things, the following 
improvements:

 ▪ The use of a two-stage approach to 
agreeing the contract price, allowing 
more time for prospective tenderers 
to validate the employer’s design. 
Essentially, this means that prices 
become fixed at the end of a stage 
rather than expecting fixed prices at 
initial tender submission. 

 ▪ The inclusion of increased protection 
around the use of defined costs.

 ▪ The inclusion of incentivisation and 
shared gain arrangements, to be 
operated in line with an active risk 
management process.

 ▪ Agreement to capped liabilities.

It is possibly not surprising that the 
market’s appetite for risk on major 
projects is shifting. The estimates for the 
overall cost of HS2 have recently been 
revised upward by over 40% to around 
£88 billion. There is pressure from 
MPs for it to be scrapped and its future 
is under review. This kind of external 
pressure must inevitably push a client to 
strive for an increased transfer of risk.

In recent weeks there have also 
been several prominent news stories 
related to the procurement of other 
major projects that have experienced 
considerable cost uplift and delay, 
notably Crossrail and Hinkley Point C. 
Reasons cited for the increases included 
“challenging ground conditions” and 
“design adaptations”. This is not to say 
that the procurement strategies for any 
of these major developments are flawed. 

It is simply that given the evident scale 
of the financial and programme impact 
resulting from events arising that either 
were not or could not be realistically 
identified and qualified pre-contract, it is 
important that a contract is set up and 
risks are identified and appropriately 
allocated. Not all these projects use the 
same procurement routes or contract 
forms. However, in many instances, 
contractor procurement does involve 
some form of design, manufacture and 
construction arrangement, which will 
in turn inevitably oblige the contractor 
to take on a degree of risk that may be 
unsustainable.

How can a design and 
build contract be set up 
to be most effective?
In our experience, the following simple 
steps can have a significant impact on 
the effectiveness of the use of design 
and build on any scale of project.

Step 1
It is important to consider at the start 
the extent to which the employer’s 
requirements (ERs) need to be 
developed and, therefore, the level of 
contractor design input that is required 
to achieve the desired outcomes. 
Typically, ERs might be based around 
the RIBA Stage 3 design, including 
setting the critical performance criteria 
and dimensions, but leaving some 
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scope for the contractor to introduce 
innovative design solutions, such as 
in the choice of structural solution. On 
the most complex projects, the ERs are 
often developed to at least RIBA Stage 
4, in effect using the design and build 
contract to ask the contractor to adopt 
responsibility for an almost complete 
design. This is an equally legitimate 
approach, provided it is understood 
where the value lies for the client 
because a more detailed tender design 
limits the scope for economies that the 
contractor may be able to bring. There 
is a skill in drafting ERs, especially in 
defining quality in a way in which it can 
be objectively measured. 

Step 2
If a building has specific technical 
requirements it may be best for these to 
be scheduled in the contract as items for 
which the client will retain responsibility 
to specify.

Step 3 
Is there a likelihood of a high frequency 
of change? This may require an 
enhanced change management 
process.

Step 4
It is essential that the contract 
establishes clear roles and 
responsibilities. It is important to ensure 
that there is a clear understanding as 
to the status of a concept design which 
may be produced by a client-employed 
(and retained) architect, and the detailed 
design, which may be produced by a 
contractor-employed company. This is 
especially important given the increasing 
use of smart technologies, BIM and off-
site manufacture.

Step 5
The parties need to take great care 
that the documentation is compatible. 
Divergencies in the ERs need to be 
dealt with via clear statements of 
derogation. 

Step 6
We would recommend including a 
detailed risk schedule in the contract 
documentation. There should be a clear 
and equitable allocation of risk/reward, 
avoiding excessive liability undertakings.

Step 7
We should think carefully about how 
the building contract terms are used. 
If we reference the JCT DB 2016 
contract form, by way of example, 
ERs are a statement of the client’s 
requirements. Contractors’ proposals 
(CPs) are the contractors’ response to 
the ERs (ie their detailed proposals/
solutions). The JCT DB 2016 provisions 
presuppose that the ERs and CPs are 
different documents, and the terms only 
really work effectively if they remain 
so. Increasingly, and for expediency, 
design and build contracts do not 
include proper CPs but only an added 
statement indicating that the contractor 
will meet the ERs. This only works if the 
base contract is amended to reflect this 
position. In any event, this is probably 
best avoided because it tries to simply 
place the entire design burden onto the 
contractor. If the contractor does not 
appreciate the implications of this, it 
can have significant implications later. 
The key point is, under the contract 
(clause 2.11) “the contractor shall not 
be responsible for the contents of the 
ERs or for verifying the adequacy of any 
design contained within them”. As stated 

in clause 2.17.1, the contractor has 
the same liability as that of an architect 
“insofar as his design of the works is 
contained in the CPs”. Theoretically, the 
employer is responsible for the design 
in the ERs and the contractor is simply 
responsible for completing that design.

Step 8 
With reference to the size of the contract 
being put out to tender, enough time 
needs to be allowed at tender for proper 
evaluation and pricing, and verification 
of the base design.

Step 9
Finally, all best practice provisions need 
to be embedded through the supply 
chain.

Conclusion
In summary, design and build is a valid 
and effective method of procurement, 
regardless of project scale, provided 
it is used judiciously and following a 
few best practice principles. Simply 
producing increasing volumes of 
information and expecting a contractor 
to take full contractual responsibility 
for everything contained may give the 
impression of up-front cost certainty, 
but this is often at the expense of 
transparency, collaboration and 
efficiency and can have longer-term 
issues. A more open and balanced 
approach will produce much better 
outcomes in the long run.
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